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Introduction

Critical race theorists have sought to provide
counter accounts of social reality.2 In particular, they
have sought to create new, oppositionist accounts of
race.3 In this regard, critical race theory has evolved
into several projects.

One project has sought to uncover how law is a
constitutive element of race itself.4 Put another way,
this project has sought to identify how law
c o n s t ructed ra c e.5 Another important project has
focused on the way “Whiteness” functions as a social
organizing principle.6 Thus, critical theorists have
begun to examine how the privilege of being White
works in our society.7

As to this second project, critical theorists have
recognized that traditionally, White identity has been
a source of privilege and protection.8 Indeed, during
the time of slavery in this country, because Whites
could not be enslaved, the racial divide between
Black and White became a line of protection from the
threat of commodification: Whiteness protected one
against being an object of property.9 The status of
being White was therefore a valuable asset and
carried with it a set of assumptions, privileges and
benefits.10 Given this, it is hardly surprising that
minorities have often sought to “pass” as White – i.e.,
present themselves as White persons.11 They did so
because they thought that becoming White insured
gre ater economic, p o l i t i c a l , and social securi t y.1 2

Becoming White, they thought, meant gaining access
to a whole set of public and private privileges, and
was a way to avoid being the object of others’
d o m i n at i o n .1 3 Wh i t e n e s s , t h e re fo re, constituted a
privileged identity.

In light of the privileged status of Whiteness and
these important critical race projects, this essay seeks
to examine a number of issues concerning Mexican-
Americans and Whiteness. In particular, this essay
seeks to examine how legal actors – courts and others
– constructed the race of Mexican-Americans. In this
regard, the essay seeks to examine whether the law
c o n s t ructed Mex i c a n - A m e ricans as White and
whether they re c e ived the benefits tra d i t i o n a l ly
associated with Whiteness. The essay also explores
the importance of group definition. The article also
considers how the legally defined race of Mexican-

Americans contrasted with the colonial discourses
that developed in the American southwest and which
characterized Mexican-Americans as racial “Other.”
In addition, the essay seeks to explain why Mexican-
Americans were legally classified as White.

Part of this essay describes how the courts and
other legal actors constructed the race of Mexican-
Americans. It concludes that for the most part legal
actors constructed the race of Mexican-Americans as
“White.” Another part discusses the importance of
legal definition – e.g., defining a group as White or in
some other way – for historically oppressed groups.
It analy zes how dominant-gro u p - c o n t ro l l e d
institutions may use power over minority gro u p
identity to reinforce group oppression. The essay also
notes that although Mexican-Americans were legally
defined as “White,” they did not receive the benefits
t ra d i t i o n a l ly associated with Whiteness. Th i s
illustrates a principle developed by critical theorists –
the principle of marginality – which holds that legal
rules and doctrines often fail to impact on society.
Part of the essay argues that the legal construction of
Mexican-Americans as White is ironic. It is at odds
with the colonial discourses that developed in the
American Southwest. Such discourses characterized
Mexican-Americans as a racial “Other.” In light of
their discursive production as racial “Other,” it is
puzzling that Mex i c a n - A m e ricans we re lega l ly
constructed as White. Parts of this paper seek to
explain why Mex i c a n - A m e ricans we re lega l ly
classified as “White.”

The Social Construction of the Race of
Mexican-Americans

Critical theory has recognized that race is a social
or legal constru c t i o n .1 4 Racial cat ego ries are
constructed through the give and take of politics or
social intera c t i o n .1 5 Th u s , race is not a pre l ega l
phenomenon or an independent given on which the
law acts.16 Race is, instead, a social construction at
least in part fashioned by law.17 How did the courts
and other legal actors construct the race of Mexican-
Americans?
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The Case Law

A number of courts have construed the race of
Mexican-Americans.18 A few examples will suffice to
make the relevant points. In Inland Steel Co. v.
Barcena,19 an Indiana appellate court addressed the
question of whether Mexicans were White. The court
noted that the Encyclopedia Britannica stated that
approximately one-fifth of the inhabitants of Mexico
were Whites, approximately two-fifths were Indians,
and the balance was made up of mixed bloods,
Blacks, Japanese, and Chinese. Given this, the court
held that a “Mexican” should not necessarily be
construed to be a White person.20

The Texas courts also considered the race of
Mexican-Americans. In In re Rodriquez,21 a Texas
federal court addressed in an immigration context the
question of whether Mexicans were White. At that
time, the federal naturalization laws required that an
alien be White in order to become a United States
c i t i ze n .2 2 The court stated that Mexicans wo u l d
p ro b ably be considered non-White from an
a n t h ro p o l ogical pers p e c t ive.2 3 The court noted,
however, that the United States had entered into
certain treaties with Mexico which expressly allowed
Mexicans to become U.S. citizens.24 Under these
circumstances, the court concluded that Congress
intended that Mexicans were entitled to become
citizens. Thus, the court held that Mexicans were
White within the meaning of the naturalization laws.25

In re Rodriquez is an important case. It clearly
reveals how racial categories can be constructed
through the political process. Through the give and
take of treaty making, Mexicans became “White.”

That politics operated to turn Mexicans into
Whites is revealed in analogous cases wh i ch
considered whether mixed race persons were White
under the immigration laws. In general, mixed race
applicants failed to establish their Whiteness.26 For
example, in In re Camille,27 the court held that the son
of a White Canadian father and an Indian mother was
non-White, and therefore, was denied the right of
naturalization. Similarly, in In re Young,28 the son of a
German father and a Japanese mother was not a
White person within the meaning of the immigration
laws.29 It seems plausible to read these cases to stand
for the proposition that mixed race persons are not

c o n s i d e red Wh i t e. Given this, it ap p e a rs that
Mexicans – a mixture of Spanish and Indian – should
not have counted as White. The treaties nevertheless
operated to turn them into Whites.

The issue of the race of Mexican-Americans also
a rose in the context of school segregation. In
Independent School District v. Salvatierra,30 plaintiffs
sought to enjoin segregation of Mexican-Americans
in the city of Del Rio, Texas. There, the court treated
Mexican-Americans as White, holding that Mexican-
Americans could not be segregated from children of
“other White races, merely or solely because they are
M ex i c a n s .”3 1 S i g n i fi c a n t ly, the court did perm i t
segregation of Mexican-Americans on the basis of
linguistic difficulties and migrant farming patterns.32

Mexican-American participation on juries also
involved the construction of the race of Mexican-
Americans. For example, in Hernandez v. State,33 a
Mexican-American was convicted of murder and
sought to reverse his conviction on the grounds that
Mexican-Americans had been excluded from the
grand jury and the petit jury. He relied on cases
holding that the exclusion of Blacks from jury service
constituted a violation of due process and equal
protection.34 The court recognized only two classes as
falling within the guarantee of the 14th Amendment:
the White race and the Black race.35 The court held
t h at Mex i c a n - A m e ricans are White people, a n d
therefore, fall within the classification of the White
race for purposes of the 14th Amendment.36 The court
reasoned that to say that the members of the various
groups comprising the White race must be
represented on grand and petit juries would destroy
the jury system.37 Since the juries that indicted and
convicted the defendant were composed of members
of his race – White persons – he had not been denied
the equal protection of the laws.38

The Census Bureau

Federal agencies also constructed the race of
M ex i c a n - A m e ricans. The fe d e ral gove rn m e n t
compiled census data on persons of Mex i c a n
descent.39 In 1930, the Census Bureau made the first
effort to identify Mexican-Americans.40 The Bureau
used the term “ M ex i c a n ” to classify Mex i c a n -
Americans and it was placed under the rubric of
“Other” races which also included Indians, Blacks,
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and Asians.41 According to this definition, Mexican-
A m e ricans we re not considered “ Wh i t e s .”4 2

I n t e re s t i n g ly, the Mexican gove rnment and the
United States Department of State both objected to
the 1930 census definition of Mexican.43 Thus, in the
1950 census Mexican-Americans were classified as
“ Wh i t e s .”4 4 The Census Bureau ex p e rience is
significant in that it presents another example of how
politics or social interaction have influenced the
construction of the race of Mexican-Americans.

The Office of Management and Budget

The Office of Management and Budget (OMB)
has set fo rth the current fe d e ral law of ra c i a l
classification.45 In particular, Statistical Directive No.
15 deals with Mexican-Americans.46 It governs the
collection of fe d e ral statistics rega rding the
implementation of a number of civil rights laws.47

According to Directive No. 15, Mexican-Americans
are classified as White.48

The record shows, then, that for the most part the
courts and other legal actors constructed the race of
Mexican-Americans as “White.”49 That conclusion is
interesting in and of itself. But is there anything else
that is significant about group definition? Why is
legal definition of a group significant?

The Importance of Legal Self-Definition

D o m i n a n t - gro u p - c o n t rolled institutions have
determined the legal meaning of minority group
identity.50 The law recognizes racial group identity
when such identity was a basis for exclusion and
subordination.51 The law, however, often refuses to
recognize group identity when asserted by racially
oppressed groups as a basis for affirming rights and
resisting subord i n at i o n .5 2 Th u s , d o m i n a n t - gro u p -
c o n t rolled institutions often have defined ra c i a l
groups and have imposed those definitions on those
groups as a way to maintain the status quo – i.e.,
racial subordination.

We have witnessed this phenomenon in the cases
dealing with Mexican-Americans. As discussed in
H e rn a n d e z, the Texas court controlled the lega l
meaning of the identity of Mex i c a n - A m e ri c a n s .
There, Mexican-Americans sought to assert a group
identity – the status of being a distinct group – in an
effort to resist oppression – i.e., being excluded from

grand and petit juries. The Texas court refused to
recognize their group identity. Instead, the Texas
court imposed a definition of “White” on Mexican-
Americans so as to maintain the status quo – i.e.,
exclusion from juries.

S u b s e q u e n t ly, on rev i ew, the United Stat e s
S u p reme Court also imposed a group definition on
M ex i c a n - A m e ricans. The Court held in H e rnandez v.
Tex a s5 3 t h at “ p e rsons of Mexican descent” a re a
c og n i z able group for equal protection purposes in
a reas wh e re they we re subject to local
d i s c ri m i n at i o n .5 4 Th u s , in areas wh e re Mex i c a n -
A m e ricans are unable to prove the existence of
d i s c ri m i n at o ry tre at m e n t , t h ey lack suffi c i e n t
d e finitional cl a rity as a class to wa rrant 14th
Amendment pro t e c t i o n .5 5 D e fining Mex i c a n -
A m e ricans in terms of the existence of local
d i s c ri m i n ation hinders them in asserting their ri g h t s .5 6

The H e rnandez ap p ro a ch operates to impose
a rt i fi c i a l ly high standards on Mex i c a n - A m e ri c a n
p l a i n t i ffs in that not eve ry plaintiff can affo rd the
expense of obtaining ex p e rt testimony to prove the
re q u i red local pre j u d i c e.5 7 Th u s , the Supreme Court ’s
d e finition of Mex i c a n - A m e ri c a n s , in terms of local
p re j u d i c e, is another example of imposing a gro u p
d e finition on Mex i c a n - A m e ricans wh i ch has the
potential effect of subord i n ating Mex i c a n - A m e ri c a n s .

Similarly, in Lopez Tijerina v. Henry,58 the cour t
refused to allow Mex i c a n - A m e ricans to defi n e
themselves as a group. Plaintiffs sought to bring a
class action suit on behalf of the class of “Mexican-
Americans” in order to secure equal educational
o p p o rtunity for Mex i c a n - A m e ricans. The court
rejected the claim for class representation, holding
that the term “Mexican-American” was too vague
and failed to adequately define a class within the
meaning of Rule 23 of the federal rules of civil
procedure, governing class actions.59 Since the class
was not adequately defined, the court dismissed the
class action complaint.60

Class actions permit a lawsuit to be brought by
l a rge nu m b e rs of persons whose interests are
sufficiently related so that it is more efficient to
a d j u d i c ate their rights in a single action.6 1

Significantly, the class action device may represent
the only viable procedure for people with small
claims to vindicate their rights or for important social
issues to be litigated.62 Thus, the court’s refusal to
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permit the class action may have meant that the
Mexican-Americans would not have been able to
pursue the important social issues raised by the
complaint. Given this, the Lopez Tijerina case seems
to be an example of a court refusing to allow
Mexican-Americans to define themselves so as to
resist oppression.

Subsequently, other courts permitted Mexican-
Americans to sue as a class under Rule 23 by
distinguishing Ti j e ri n a under the H e rn a n d e z
rationale that local prejudice re n d e red the cl a s s
sufficiently identifiable.63 Thus, the courts defined
Mexican-Americans in terms of local prejudice, a
definition which, for the reasons discussed above,
operated to the disadvantage of Mexican-Americans
in their efforts to assert their rights under Rule 23.64

The Marginality of Law

Classical legal theory holds, among other things,
that social action reflects norms generated by the
l egal system.6 5 Th at older tradition has been
challenged in recent years.66 According to the critique
of legal order,67 even under those circumstances in
which a consensus can be formed about the norms of
the law, there is no reason to believe that law is a
decisive factor in social behavior.68 Legal rules often
are only of marginal impact in daily life. This is
called the principle of marginality.69 The principle of
marginality holds, then, that legal rules, doctrines,
and institutions often fail to impact on society.70

This essay began with the observation that White
identity traditionally has been a source of privilege
and protection. For the most part, the courts and
federal government constructed the race of Mexican-
Americans as White. Since the law recognized them
as White, one might have expected, if classical legal
theory were correct, that social action would have
reflected the Mexican-American’s privileged legal
status as White. That, however, was not the case.
Consistent with the critique of legal order, legal
recognition of the Mexican-American as White had
only a marginal impact on conduct.

Far from having a privileged status, Mexican-
Americans faced discrimination very similar to that
experienced by African-Americans.71 Thus, Mexican-
Americans were excluded from public facilities and
neighborhoods, and were the targets of racial slurs.72

Mexican-Americans typically lived in one section of
town because they were not permitted to rent or own
property anywhere except in the “Mexican Colony,”
regardless of their social, educational, or economic
s t at u s .7 3 S i m i l a rly, M ex i c a n - A m e ricans we re
segregated in public schools.74 Mexican-Americans
have also faced significant discrimination in the area
of employ m e n t .7 5 M ex i c a n - A m e ricans we re
earmarked for exclusive employment in the lowest
brackets of employment.76 They were paid less than
Anglo-Americans for the same jobs.77 Moreover, law
enforcement officials have committed widespread
discrimination against Mexican-Americans.78 In this
regard, Mexican-Americans have been subjected to
u n d u ly harsh tre atment by police, h ave been
frequently arrested on insufficient grounds, and have
received harassment and penalties disproportionately
severe compared to those imposed on Anglos for the
same acts.7 9 These facts seem to implicate the
principle of marginality. Actual social behavior – i.e.,
discrimination practiced against Mexican-Americans
– failed to re flect the legal norms that defi n e d
Mexican-Americans as White. Although Mexican-
Americans were White as a matter of law, that law
failed to provide them with a privileged status. Their
legal status as White persons had only a marginal
impact in daily life.

Colonial Discourses and the Construction
of Whiteness

The legal construction of Mexican-Americans as
White is ironic. It is at odds with the colonial
discourses – i.e., the discursive repertoires associated
with the process of colonial exploration and ruling80 –
that developed in the American Southwest. There are
close ties in the United States between racist and
colonial discourses as well as between constructions
of Whiteness and Westernness.81 Scholars of the era
of West European colonial expansion have
documented the centrality of the production of
knowledge – i.e., the discourses on the colonized that
the colonizer produced – to the success of colonial
rule.82 The colonizers engaged in epistemic violence
– i.e., produced modes of knowing that enabled and
rationalized colonial domination from the standpoint
of the West, and produced ways of viewing “Other”
societies and cultures whose legacies endure into the
present.83 Central to colonial discourses is the notion
of the colonized subject irreducibly “Other” from the
standpoint of a White self.84
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One can view the history of Mexican-Americans
in the United States as part of the larger history of
western colonialism.85 The Anglo colonizers in the
American Southwest produced discourses regarding
the Mexican-Americans. In sharp contrast to their
legal construction as White, these discourses plainly
construed Mexican-Americans as irreducibly “Other”
from the standpoint of the White Anglo. A few
examples will suffice. Historian David Weber wrote:

Anglo Americans found an additional
element to despise in Mex i c a n s : ra c i a l
mixture. American visitors to the Mexican
f rontier we re nearly unanimous in
commenting on the dark skin of Mexican
mestizos, who, it was generally agreed had
inherited the worst qualities of Spaniards
and Indians to produce a ‘race’ still more
despicable than that of either parent. 86

Similarly, another commentator described how
Anglo Americans drew a racial distinction between
themselves and Mexican-Americans:

Racial myths about Mexicans appeared
as soon as Mexicans began to meet Anglo
American settlers in the early 19th Century.
The differences in attitudes, temperament
and behavior were supposed to be genetic. It
is hard now to imagine the normal Mexican
mixture of Spanish and Indian as constituting
a distinct ‘race,’ but the Anglo Americans of
the Southwest defined it as such.87

Likewise, the dean of Texas historians, Walter
Prescott Webb, wrote:

Without disparagement it may be said
that there is a cruel streak in the Mexican
nature, or so the history of Texas would lead
one to believe. This cruelty may be a heritage
from the Spanish of the Inquisition; it may,
and doubtless should, be attributed partly to
the Indian blood.88

One effect of this colonial discourse was to
generate a racial “Other” – the Mexican-American –
in contrast to an unmarked White/Anglo self.89

Mexican-Americans as Racial “Other”
and Legally White

Given the discursive production of Mexican-
Americans as racial “Other,” why were Mexican-
Americans legally constructed as White? It seems
t h at there we re a number of reasons for this
paradoxical result. First, politics operated to turn
Mexican-Americans into Whites. As discussed, in In
re Rodriguez , Mexican-Americans became White as
a result of certain treaties involving the United States
and Mex i c o .9 0 In add i t i o n , as noted ab ove, t h e
gove rnment of Mexico and the United Stat e s
Department of State also pressured the United States
Census Bureau to reclassify Mexican-Americans as
White.91 Thus, Mexico exerted political pressure to
classify Mexican-Americans as White.

Other factors operating in the larger society may
have contributed to the Mexican-American’s legal
cl a s s i fi c ation as Wh i t e. Social scientists have
d e s c ribed the ways that European immigra n t s
became “Whitened.”92 According to the social science
account, by the 1920’s, scientific racism promoted
the idea that real Americans were White and real
Whites came from northwest Europe.93 Accordingly,
the 1930 census distinguished immigrants (southern
and eastern Europeans) from “ n at ive ’ Wh i t e s
( n o rt h we s t e rn Euro p e a n s ) .9 4 E u roethnics became
White in part because the war against fascism led to
a more incl u s ive ve rsion of Wh i t e n e s s .9 5 A n t i -
European racism lost respectability.96 Thus, the 1940
census did not distinguish Euroethnics from native
Whites.97 Euroethnics became White because of an
expanded notion of Whiteness.98 As noted above,
during this time period, the Census Bureau also
changed the race of Mexican-Americans to White.99

Thus, this post-war expanded notion of Whiteness
may have operated to reclassify Mexican-Americans
as White.

Conclusion

This essay has sought to examine a number of
issues concerning Mex i c a n - A m e ricans and
Whiteness. In particular it has sought to explore how
l egal actors constructed the race of Mex i c a n -
A m e ricans. The re c o rd indicates that the law
generally constructed Mexican-Americans as White.
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Drawing on critical theory, the essay explains why
the legal definition of Mex i c a n - A m e ricans is
important. It also demonstrates that legal recognition
of Mexican-Americans as White failed to provide
them with the benefits usually associated with
Whiteness. The essay also has shown how the
M ex i c a n - A m e ri c a n ’s legal construction as Wh i t e
c o n t rasted with the colonial discourses of the
American southwest which characterized Mexican-
Americans as racial “Other.” Despite these colonial
discourses establishing the Mexican-American as a
racial Other, the essay has argued that politics and
other social forces nevertheless operated to turn
Mexican-Americans into “Whites” as a matter of law.
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